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Filed & Recorded
APR 26 1971 -11 us AM

INTERSTATE COMMERCE COMMISSI 1

RECORDATION NO.

CONDITIONAL SALE AGREEMENT
Dated as of April 1, 1971
Between
ACF INDUSTRIES, INCORPORATED
And

NORFOLK AND WESTERN RAILWAY COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of April 1, 1971
Between
ACF INDUSTRIES, INCORPORATED
And

THE FIRST PENNSYLVANIA BANKING AND
TRUST COMPANY, AS AGENT

THE STONE PRINTING & MFQ. CO., ROANOKE, YA, U.8.A,
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second paragraph of this Article 7 shall, as the Railroad may
direct in a written statement filed with the Vendor, be applied
(so long as none of the events of default specified in Article
16 hereof shall have occurred and be continuing), in whole or
in part, toward the cost of acquisition by the Vendor from a
person or persons other than the Railroad of a unit or units of
standard-gauge railroad equipment (other than passenger or
work equipment), first put into service no earlier than April
1, 1971, to replace the unit which suffered a Casualty Occurrence.
The Railroad shall deliver to the Vendor a certificate of any
Vice President, the Assistant Vice President—Finance or the
Treasurer of the Railroad that the cost of the replacement
equipment does not exceed the fair value thereof.

If the cost of any replacement equipment shall exceed
the amount to be paid therefor by the Vendor from money paid
to it pursuant to the first or second paragraph of this Article
7, the Railroad shall provide the funds for the remainder of
said cost and shall be entitled to a credit against any sum
or sums thereafter payable to the Vendor pursuant to the first
or second paragraph of this Article 7 to the extent that the
Casualty Value which such replacement equipment would have
if it suffered a Casualty Occurrence on the date said sum or sums
are payable exceeds the amount so paid therefor by the Vendor.

The Casualty Value of each unit of the Equipment suffering
a Casualty Occurrence (other than a replacement unit) shall be
deemed to be the product of that portion of the Purchase Price
thereof payable pursuant to subparagraph (c) of the third
paragraph of Article 8 hereof multiplied by a fraction, the
numerator of which shall be the number of instalment payment
dates remaining as of the date payment is made with respect to
that Casualty Occurrence to and including April 1, 1986, and
the denominator of which shall be 15. The Casualty Value of
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each replacement unit having suffered a Casualty Occurrence
shall be the product of the cost thereof (provided for by the
application of money paid to the Vendor pursuant to the first
or second paragraph of this Article 7 as well as the funds, if
any, provided by the Railroad for the remainder of such cost)
multiplied by a fraction, the numerator of which shall be
the number of instalment payment dates remaining as of the
date payment is made with respect to that Casualty Occurrence
to and including April 1, 1986, and the denominator of which
shall be the number of said instalment payment dates remain-
ing as of the date of the acquisition of said replacement unit.

The Railroad will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all re-
placement units shall constitute accessions to the Equipment and
shall be subject to all the terms and conditions of this Agreement
as though part of the original Equipment delivered hereunder
and shall be included in the term “Equipment” as used in this
Agreement. Title to all replacement units shall be free and
clear of all prior liens and encumbrances except permitted
liens as defined in Article 12 hereof and shall be taken initially
and shall remain in the name of the Vendor subject to the
provisions hereof, and the Railroad shall execute, acknowledge,
deliver, file, record or deposit all such documents and do any
and all such acts as may be necessary to cause the replacement
units to come under and be subject to this Agreement and to
protect the Vendor’s title and its rights under this Agreement
with respect thereto. All replacement units shall be warranted
as being free from defects in materials, workmanship or de-
sign under normal use and service; provided, however, that
if any replacement unit shall be other than a locomotive such
warranty may be limited to making good at the plant of the
manufacturer of such unit any part or parts of that unit which
shall, within one year after delivery thereof to the Railroad,
be returned to said manufacturer with transportation charges
prepaid and which the examination of said manufacturer shall
disclose to its satisfaction to have been thus defective, and pro-



13

vided further that if any such replacement unit shall be a loco-
motive such warranty may be limited to making good at the
plant of the manufacturer of that unit any part or parts of the
unit which shall, within two years after delivery thereof to the
Railroad or 250,000 miles in scheduled service, whichever shall
first ocecur, be returned to said manufacturer with transportation
charges prepaid and which the examination of said manufacturer
shall disclose to its satisfaction to have been thus defective.
Whenever the Railroad shall file with the Vendor a written
direction to apply any money to or toward the cost of any re-
placement unit or units and a certificate of any Vice President,
the Assistant Vice President—Finance or the Treasurer of the
Railroad that the cost of the replacement unit or units does
not exceed the fair value thereof, the Railroad shall file with the
Vendor such number of executed counterparts, as may reasonahly
be requested, of an opinion of counsel for the Railroad covering
the matters set forth in this paragraph.

So long as none of the events of default specified in Article 16
hereof shall have occurred and be continuing, any money paid
to the Vendor pursuant to this Article 7 shall, if the Railroad
shall in writing so direct, be invested, pending its application as
hereinabove provided, in such (i) direct obligations of the
United States of America or obligations for which the faith
of the United States is pledged to provide for the payment of
principal and interest, (ii) open market commercial paper having
the highest rating of the National Credit Office, Division of
Dun & Bradstreet, Inc., Standard & Poor’s Corporation or
any similar national credit rating agency then in existence or
(iii) certificates of deposit of commercial banks in the United
States of America having capital and surplus aggregating at
least $50,000,000, in each case maturing in not more than cne
year from the date of investment (such investments being
herein called Investments), as may be specified in such written
direction. Any Investments shall from time to time be sold
and the proceeds reinvested in such other Investments as the
Railroad may in writing direct. Any interest received by the
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Vendor on any Investments shall be held by the Vendor and
applied as herein provided. Upon any sale or the maturity of
any Investments, the proceeds thereof, plus any interest received
by the Vendor thereon from the time of acquisition thereof,
up to the cost thereof (including accrued interest) shall be held
by the Vendor for application pursuant to this Article 7, and
any excess shall be paid to the Railroad. If the proceeds (plus
said interest) shall be less than said cost, the Railroad will
promptly pay to the Vendor an amount equal to that deficiency.
The Railroad will pay all expenses incurred by the Vendor
in connection with the purchase and sale of Investments.

If any of the events of default specified in Article 16 hereof
shall have occurred and be continuing, then so long as that
event of default shall continue all money then held by the
Vendor pursuant to this Article 7 shall be applied by the Vendor
as if it were money received upon the sale of Equipment pur-
suant to Article 17 hereof.

In the event that any unit of the Equipment shall to the
knowledge of the Railroad be rendered permanently unfit for
use due to a Casualty Occurrence after delivery by the Manu-
facturer of the unit to the Railroad and acceptance thereof on
behalf of the Railroad but prior to the time that the Manu-
facturer shall have received the Invoiced Price for the unit
from either the Railroad or any assignee of this Agreement,
then the Railroad shall be obligated to pay the Purchase Price
in full to the Manufacturer within 30 days of the Casualty
Occurrence and that unit shall be excluded from this Agree-
ment and not included in the term “Equipment” as used in
this Agreement.

ArticLE 8. Maintenance and Repair. The Railroad will at
all times maintain the Equipment or cause the Equipment to be
maintained in good order and repair at its own expense.

ArticLE 9. Compliance with Laws and Rules. During the
term of this Agreement the Railroad will comply in all respects
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with all laws of the jurisdictions in which its operations involving
the Equipment may extend, with the Interchange Rules of the
Association of American Railroads and with all lawful rules of
the Interstate Commerce Commission, the Department of
Transportation and any other legislative, executive, adminis-
trative or judicial body exercising any power or jurisdiction
over the Equipment, to the extent that those laws and rules
affect the operation or use of the Equipment. In the event that
those laws or rules require the alteration of the Equipment, the
Railroad will comply therewith, at its expense, and will main-
tain the Equipment in proper condition for operation under those
laws and rules; provided, however, that the Railroad may, in
good faith, contest the validity or application of any such law
or rule in any reasonable manner which does not, in the opinion
of the Vendor, adversely affect the property or rights of the
Vendor hereunder.

ARTICLE 10. Reports and Inspections. On or before April 30
in each year, commencing with the year 1972, the Railroad
will furnish to the Vendor an accurate statement, as of the pre-
ceding December 31, (a) showing the amount, description and
numbers of all units of the Equipment then covered hereby,
(b) showing the amount, description and numbers of any units
of the Equipment that have suffered a Casualty Occurrence,
whether by accident or otherwise, during the preceding 12
months (or since the date of delivery hereunder of the Equip-
ment in the case of the first such statement) and (c) stating
that, in the case of any units of the Equipment repaired or
repainted during the period covered by such statement, the
markings required by Article 6 hereof have been preserved
or replaced. The Vendor shall have the right, by its agents,
to inspect the Equipment and the Railroad’s records with
respect thereto once in every year.

ARTICLE 11. Possession and Use. The Railroad, so long as
it shall not be in default hereunder, shall be entitled to the
possession of the Equipment and the use thereof upon the lines
of railroad owned or operated by it or by any Affiliate or over
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which it or any Affiliate has trackage rights and upon con-
necting and other railroads in the usual interchange of traffic
and upon connecting and other railroads over which through
service may from time to time be afforded but only upon and
subject to all the terms and conditions of this Agreement, and
upon the further condition that if the Equipment is to be used
upon lines of railroad in any jurisdiction outside the United
States of America, the Railroad shall prior to such use, to the
satisfaction of the Vendor, arrange for the filing, recording or
deposit (or any similar action) of all instruments required or
advisable to protect the security interest of the Vendor in the
Equipment in that jurisdiction and furnish to the Vendor an
opinion of counsel practicing in that jurisdiction that this
Agreement and any instrument of assignment pursuant to
which rights hereunder may be assigned are valid instruments
enforceable against the parties hereto and thereto in that juris-
diction in accordance with their terms and that any filing,
recording or deposit (or any similar action) of all instruments
required or advisable to protect the security interest of the
Vendor in such Equipment in that jurisdiction has been effected,
specifying said filing, recording or deposit (or similar action)
so effected. The Railroad, without the prior written consent of
the Vendor, may, under an appropriate agreement, grant the
right to possession of the Equipment and the use thereof to any
Affiliate. The rights of any Affiliate under such an agreement
shall be expressly subordinated to the rights of the Vendor
under this Agreement.

ARrrticLE 12. Prohibition Against Liens. The Railroad will
pay or satisfy and discharge any and all sums claimed by any
party by, through, under or against the Railroad or its succes-
sors or assigns which, if unpaid, might become a lien or a charge
upon any unit or units of the Equipment equal or superior to
the title of the Vendor thereto, but shall not be required to pay
or discharge any such claim so long as the validity thereof shall
be contested in good faith and by appropriate legal proceedings
in any reasonable manner and the nonpayment thereof does
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not, in the opinion of the Vendor, adversely affect the property
or rights of the Vendor hereunder.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or levies, in
each case not due and delinquent, or undetermined or inchoate
materialmen’s, mechanics’, workmen’s, repairmen’s or other like
liens arising in the ordinary course of business and, in each case,
not delinquent (such liens being herein called permitted liens).

Except for permitted liens, the Railroad shall not permit
any liens to attach to any unit of the Equipment from and afier
the delivery of that unit to the Railroad hereunder.

ArticLE 18. Indemnities and Warranties. The Railroad
shall indemnify, protect and hold harmless the Vendor from
and against all losses, damages, injuries, liabilities, claims aad
demands whatsoever, regardless of the cause thereof, and ex-
penses in connection therewith, including counsel fees, arising
out of retention by the Vendor of title to the Equipment, or out
of the use and operation thereof during the period when title
thereto remains in the Vendor. This covenant of indemnity shall
continue in full force and effect notwithstanding the full pay-
ment of the indebtedness in respect of the Purchase Price and the
conveyance of the Equipment, as provided in Article 5 hereof, or
the termination of this Agreement in any manner whatsoever.

The Railroad shall bear the risk of, and shall not be released
from its obligations hereunder in the event of, any damage to
or the destruction or loss of any or all units of the Equipment.

The Manufacturer warrants that the Equipment will
be built in accordance with the requirements, specifications
and standards set forth or referred to in Article 1 hereof and,
when delivered to the Railroad, will be free from defects in
material (except as to specialties incorporated therein specified
by the Railroad and not manufactured by the Manufacturer)
and workmanship or design (except as to designs specified by the
Railroad and not developed or purported to be developed by the
Manufacturer) under normal use and service. The Manufzc-
turer’s obligation under this paragraph shall be limited to making
good at its plant any part or parts of the Equipment which shell,
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within one year after the delivery of that unit of the Equipment
to the Railroad, be returned to the Manufacturer with trans-
portation charges prepaid and which the Manufacturer’s ex-
amination shall disclose to its satisfaction to have been thus
defective.

The Manufacturer further warrants specialties not of its
own specification or design to the same extent that the sup-
pliers of those specialties warrant items to the Manufacturer.

The warranties set forth in this Article 13 are expressly in
lieu of all other warranties, expressed or implied. The Manufacturer
makes no warranty of merchantability or fitness for a particular
purpose.

The Manufacturer agrees with the Railroad that the ac-
ceptance of a unit or units of the Equipment by the Railroad
under Article 2 hereof shall not be deemed a waiver by the
Railroad of any of its rights under this Article 18.

ArTICLE 14. Patent Indemnities. Except in case of designs
specified by the Railroad and not developed or purported to be
developed by the Manufacturer, and articles and materials
specified by the Railroad and not manufactured by the Manu-
facturer, the Manufacturer shall indemnify, protect and hold
harmless the Railroad from and against any and all liability,
claims, demands, costs, charges and expenses, including royalty
payments and counsel fees, in any manner imposed upon or ac-
cruing against the Railroad because of the use in or about the
construction or operation of the Equipment, or any unit thereof,
of any design, article or material which infringes or is claimed to
infringe on any patent or other right. The Railroad likewise shall
indemnify, protect and hold harmless the Vendor from and
against any and all liability, claims, demands, costs, charges and
expenses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against the Vendor because of
the use in or about the construction or operation of the Equip-
ment, or any unit thereof, of any design specified by the Railroad
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and not developed or purported to be developed by the Manu-
facturer, or article or material specified by the Railroad and not
manufactured by the Manufacturer, which infringes or is claimesd
to infringe on any patent or other right. These covenants of
indemnity shall continue in full force and effect notwithstanding
the full payment of the indebtedness in respect of the Purchase
Price and the conveyance of the Equipment, as provided in
Article 5 hereof, or the termination of this Agreement in any
manner whatsoever. The Manufacturer agrees to and hereby
does, to the extent legally possible without impairing any claim,
right or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Railroad every claim, right and cause
of action which the Manufacturer has or hereafter shall have
against the originator of any design specified by the Railroad and
not developed or purported to be developed by the Manufacturer
or against the seller or sellers of any designs or articles or ma-
terials so specified by the Railroad and purchased or otherwise
acquired by the Manufacturer for use in or about the construc-
tion or operation of the Equipment, or any unit thereof, on the
ground that any such design, article or material or operation
thereof infringes or is claimed to infringe on any patent or other
right. The Manufacturer further agrees to execute and deliver
to the Railroad all and every such further assurance as may
be reasonably requested by the Railroad, more fully to effectuate
the assignment, transfer and delivery of every such claim, right
and cause of action.

Except in the case of a claim or suit arising out of an alleged
infringement by reason of the use of or incorporation in any
unit of Equipment or part thereof of a design specified by the
Railroad and not developed or purported to be developed by the
Manufacturer or an article or material specified by the Railroad
and not manufactured by the Manufacturer, the Manufacturer
further agrees that, in case any unit of Equipment or part
thereof is held to constitute a patent infringement and the use
thereof is enjoined, the Manufacturer, promptly, and at its
expense and option, either will procure for the Railroad the right
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to continue to use said unit of Equipment or part thereof, or
will replace said unit of Equipment or part thereof with a
noninfringing unit of Equipment or part thereof of the same
quality and performance as the unit of Equipment or part
thereof so replaced, or will modify said unit of Equipment or
part thereof so as to make it noninfringing and so that such unit
of Equipment or part thereof shall be of the same quality and
performance as the unit of Equipment or part thereof so mod-
ified; provided, however, that the exercise of any of the foregoing
options by the Manufacturer shall not in any way constitute
a waiver of or limitation on any of the rights of the Railroad or
Vendor under this Section 14 or Section 13 hereof.

The Manufacturer will give prompt notice to the Railroad
of any claim known to the Manufacturer from which liability
may be charged against the Railroad hereunder, and the Rail-
road will give prompt notice to the Manufacturer of any claim
known to the Railroad from which liability may be charged
against the Manufacturer hereunder.

ArtIcLE 15. Assignments. The Railroad may sell, assign,
transfer or otherwise dispose of its rights under this Agreement
and may transfer the right to possession and use of any unit
of the Equipment, but no sale, assignment, transfer or other
disposition of its rights shall affect or reduce any of the obli-
gations of the Railroad hereunder, which obligations of the
Railroad shall continue in full force and effect as the obligations
of a principal, and not as the obligations of a guarantor or
surety, to the same extent as if no sale, assignment, transfer
or other disposition had been made, it being understood however
that certain sales, assignments, transfers and other dispositions
may constitute an event of default under Article 16 hereof.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to receive
the payments herein provided to be made by the Railroad, may
be assigned by the Vendor and reassigned by any assignee at
any time or from time to time to any person or persons. No such
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assignment shall subject any assignee to, or relieve the Manu-
facturer from, any of the obligations of the Manufacturer to
construct and deliver the Equipment in accordance with Articles
1 and 2 hereof or to respond to its warranties and indemnities
contained in Articles 13 and 14 hereof, or relieve the Railroad of
any of its obligations to the Manufacturer hereunder, including
without limitation its obligations to the Manufacturer under
Articles 2, 4, 7, 13 and 14 hereof and the last paragraph of this
Article 15 and subparagraphs (a) and (b) of the third paragraph
of Article 8 hereof or any other obligation which, according to
its terms and context, is intended to survive an assignment.

Upon any assignment by the Vendor either the assignor
or the assignee shall give written notice to the Railroad, together
with a counterpart or copy of the assignment, stating the identity
and post office address of the assignee, and the assignee shall, by
virtue of the assignment, acquire all of the assignor’s right,
title and interest in and to the Equipment and this Agreement,
or in and to a portion thereof, as the case may be, subject only
to such reservations as may be contained in the assignment.
From and after the receipt by the Railroad of notification of
any assignment, all payments thereafter to be made by the
Railroad hereunder shall, to the extent so assigned, be made
to the assignee at the address of the assignee specified in the
aforesaid notice.

The Railroad recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign conditional sale
agreements and understands that the assignment of this Agree-
ment, except for certain specified rights of the Manufacturer
hereunder, is to become effective concurrently herewith. The
Railroad expressly represents, for the purpose of assurance to
any person or persons considering the acquisition of this Agree-
ment or of all or any of the rights of the Manufacturer hereunder,
and for the purpose of inducing such an acquisition, that in the
event of such an assignment by the Manufacturer, the rights
of the assignee to the entire unpaid indebtedness in respect of
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the Purchase Price of the Equipment or such part thereof as
may be assigned, together with interest thereon, as well as
any other rights hereunder which may be so assigned, shall not
be subject to any defense, setoff, counterclaim or recoupment
whatsoever arising out of any breach of any obligation of the
Manufacturer with respect to the Equipment or the manu-
facture, construction, delivery or warranty thereof, or with
respect to any indemnity herein contained, nor subject to any
defense, setoff, counterclaim or recoupment whatsoever arising
by reason of any other indebtedness or liability at any time
owing to the Railroad by the Manufacturer. Any and all such
obligations, howsoever arising, shall be and remain enforceable
by the Railroad against the Manufacturer only.

In the event of any assignment or successive assignments
by the Vendor of title to the Equipment and of the Vendor’s
rights hereunder with respect thereto, the Railroad will, when-
ever requested by the assignee, change the markings to be
maintained on both sides of each unit of the Equipment so
as to indicate the title of the assignee to the Equipment, which
markings shall bear such words or legend as shall reasonably be
specified by such assignee. The cost of markings with respect
to the first assignee of this Agreement (or to a successor agent
in case the first assignee is an agent) shall be borne by the Rail-
road. The cost of markings in connection with any subsequent
assignment (other than to a successor agent if the first assignee
is an agent) will be borne by the subsequent assignee.

In the event of any assignment prior to the completion
of delivery of the Equipment, the Railroad, in connection with
each settlement for a Group of the Equipment subsequent to
that transfer or assignment, will deliver to the assignee, at the
time it gives notice fixing the Closing Date with respect to
that Group as provided in Article 3 hereof, all documents
required by the terms of the assignment to be delivered to the
assignee in connection with the settlement, in such number of
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counterparts as may reasonably be requested, except for any
opinion of counsel for the assignee.

If this Agreement shall have been assigned by the Manu-
facturer and the assignee shall not make payment to the Manu-
facturer on the Closing Date with respect to a Group of the
Equipment of an amount equal to that portion of the Purchase
Price of the Group payable pursuant to subparagraph (c)
of the third paragraph of Article 8 hereof, the Manufacturer
will promptly notify the Railroad of that event and, if the
amount shall not have been previously paid by the assignee,
the Railroad will not later than 90 days after the Closing Date
pay or cause to be paid to the Manufacturer the amount, to-
gether with interest thereon from the Closing Date to the
date of payment to the Manufacturer at the highest prime
rate of interest of leading New York City banks in effect on
the Closing Date.

ARrTICLE 16. Defaults. In the event that any one or more
of the following events of default shall occur and be continuing,
to wit:

(a) the Railroad shall fail to pay in full any sum pay-
able by it when payment thereof shall be due hereunder;
or

(b) the Railroad shall, for more than 30 days after
the Vendor shall have demanded in writing performarnce
thereof, fail or refuse to comply with any covenant, agr:e-
ment, term or provision of this Agreement on its part to be
kept or performed or to make provision satisfactory to the
Vendor for compliance therewith; or

(¢) a petition for reorganization under Section 77 of
the Bankruptcy Act, as now constituted or as said Section
77 may be hereafter amended, shall be filed by or agairst
the Railroad, and all the obligations of the Railroad under
this Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees
appointed in those proceedings or otherwise given the sarae
status as obligations incurred by such a trustee or trustees
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within 60 days after such appointment, if any, or 90 days
after such petition shall have been filed, whichever shall be
earlier; or

(d) any proceedings shall be commenced by or against
the Railroad for any relief under any bankruptcy or insol-
vency law, or law relating to the relief of debtors, readjust-
ments of indebtedness, reorganizations, arrangements, com-
positions or extensions (other than a law which does not
permit any readjustments of the indebtedness payable here-
under), and all the obligations of the Railroad under this
Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees
or receiver or receivers appointed for the Railroad or for its
property in connection with any such proceedings or other-
wise given the same status as obligations incurred by such
a trustee or trustees or receiver or receivers, within 60 days
after such appointment, if any, or 90 days after such pro-
ceedings shall have been commenced, whichever shall be
earlier; or

(e) the Railroad, without the prior written consent
of the Vendor, shall make or suffer any sale, assignment,
transfer or other disposition of (i) any of its rights under
this Agreement, other than to a railroad company (including
a successor corporation by consolidation or merger) which
shall acquire all or substantially all of the property of the
Railroad and which, by execution of an appropriate instru-
ment satisfactory to the Vendor, shall assume and agree to
perform all of the obligations of the Railroad under this
Agreement or (ii) the right of possession and use of any
unit of the Equipment other than to an Affiliate; or

(f) An event of default shall occur and be continuing
under the Agreements listed in Item 5 of Schedule A hereto;

then at any time after the occurrence of such an event of default
the Vendor may, upon written notice to the Railroad and upon
compliance with any mandatory legal requirements then in
force and applicable to such an action by the Vendor, declare
the entire indebtedness in respect of the Purchase Price of the
Equipment, together with the interest thereon then accrued and
unpaid, immediately due and payable, without further demand,
and thereafter the aggregate of the unpaid balance of the in-
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debtedness and interest shall bear interest from the date of
such declaration at the rate of 9149, per annum, to the extent
legally enforceable. The Vendor shall thereupon be entitled
to recover judgment for the entire unpaid balance of the in-
debtedness in respect of the Purchase Price of the Equipment
so payable, with interest as aforesaid, and to collect that judg-
ment out of any property of the Railroad wherever situated.

The Vendor may waive any event of default and its con-
sequences and rescind and annul any declaration hereunder by
notice to the Railroad in writing to that effect, and thereupon
the respective rights of the parties shall be as they would have
been if no event of default had occurred and no declaration had
been made. Notwithstanding the immediately preceding
sentence, it is expressly understood and agreed by the Railroad
that time is of the essence of this Agreement and that no waiver,
rescission or annulment of an event of default shall extend to
or affect any other or subsequent default or impair any rights
or remedies consequent thereon.

ARTICLE 17. Remedies. At any time after the entire in-
debtedness in respect of the Purchase Price of the Equipment
shall have been declared immediately due and payable as Lere-
inbefore provided (unless the declaration has been rescinded
and annulled as provided in Article 16 hereof), the Vendor may,
upon such further notice, if any, as may be required for com-
pliance with any mandatory legal requirements then in force
and applicable to the action to be taken by the Vendor, take or
cause to be taken by its agent or agents immediate possession
of the Equipment, or any unit thereof, without liability to
return to the Railroad any sums theretofore paid and free from
all claims whatsoever, except as hereinafter in this Article 17
expressly provided, and may remove the Equipment from
possession and use of the Railroad or any other person and for
this purpose may enter upon the Railroad’s premises or any
other premises where the Equipment may be located and may
use and employ in connection with this removal any supplies,
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services and aids and any available trackage and other facilities
or means of the Railroad, with or without process of law.

In case the Vendor shall demand possession of the Equip-
ment pursuant to this Agreement and shall reasonably designate
a point or points upon the premises of the Railroad for the
delivery of the Equipment to the Vendor, the Railroad shall,
at its own expense, forthwith and in the usual manner, cause the
Equipment to be moved to such point or points on its lines as
shall be designated by the Vendor and shall there deliver the
Equipment or cause it to be delivered to the Vendor. At the
option of the Vendor, the Vendor may keep the Equipment on
any of the lines or premises of the Railroad until the Vendor
shall have leased, sold or otherwise disposed of the Equipment,
and for this purpose the Railroad agrees to furnish, without
charge for rent or storage, the necessary facilities at any point or
points selected by the Vendor reasonably convenient to the
Railroad. Without limiting the obligations of the Railroad set
forth in the two immediately preceding sentences, the Vendor
may also reasonably designate a point or points upon the lines of
the Railroad at which said lines interchange with the lines of any
other railroad company or companies for the delivery of the
Equipment in connection with the sale, lease or other disposition
of the Equipment by the Vendor, and the Railroad shall at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved to the point or points so designated
by the Vendor. This agreement to deliver the Equipment and
furnish facilities as hereinbefore provided is of the essence of the
agreement between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the Vendor
shall be entitled to a decree against the Railroad requiring spe-
cific performance hereof. The Railroad hereby expressly waives
any and all claims against the Vendor and its agent or agents for
damages of whatever nature in connection with any retaking
of any unit of the Equipment in any reasonable manner.

At any time after the entire indebtedness in respect of the
Purchase Price of the Equipment shall have been declared
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immediately due and payable as hereinbefore provided (unless
that declaration has been rescinded and annulled as provided
in Article 16 hereof), the Vendor (after retaking possession of
the Equipment as provided in this Article 17) may at its election
and upon such notice as is hereinafter set forth retair. the
Equipment in satisfaction of the entire indebtedness in respect
of the Purchase Price of the Equipment and make such dis-
position thereof as the Vendor shall deem fit. Written notice
of the Vendor’s election to retain the Equipment shall be given
to the Railroad by telegram or registered mail, addressed
as provided in Article 22 hereof, and to any other persons to
whom the law may require notice, within 80 days after the entire
indebtedness in respect of the Purchase Price of the Equipment
shall have been declared immediately due and payable. In the
event that the Vendor should elect to retain the Equip:ment
and no objection is made thereto within the 30-day period
described in the second proviso below, all the Railroad’s rights
in the Equipment shall thereupon terminate and all payments
made by the Railroad may be retained by the Vendor as com-
pensation for the use of the Equipment by the Railroad; pro-
vided, however, that if the Railroad, before the expiration of
the 30-day period described in the proviso below, should pay
or cause to be paid to the Vendor the total unpaid balance of
the indebtedness in respect of the Purchase Price of the Equip-
ment, together with interest thereon accrued and unpaid and
all other payments due under this Agreement, then in that event
absolute right to the possession of, title to and property in the
Equipment shall pass to and vest in the Railroad; provided,
further, that if the Railroad or any other persons notified under
the terms of this paragraph object in writing to the Vendor
within 30 days from the receipt of notice of the Vendor’s election
to retain the Equipment, then the Vendor may not so retain
the Equipment, but shall sell, lease or otherwise dispose of it or
continue to hold it pending sale, lease or other disposition as
hereinafter provided or as may otherwise be permitted by law.
If the Vendor shall have given no notice to retain as herein-
above provided or notice of intention to dispose of the Ecuip-
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ment in any other manner, it shall be deemed to have elected
to sell the Equipment in accordance with the provisions of this
Article 17.

At any time after the entire indebtedness in respect of the
Purchase Price of the Equipment shall have been declared
immediately due and payable as hereinbefore provided (unless
that declaration has been rescinded and annulled as provided
in Article 16 hereof), the Vendor, with or without retaking
possession thereof, at its election and upon reasonable notice
to the Railroad and to any other persons to whom the law may
require notice of the time and place, may sell the Equipment,
or any unit thereof, free from any and all claims of the Railroad
or any other party claiming from, through or under the Railroad
at law or in equity, at public or private sale and with or without
advertisement as the Vendor may determine; provided, how-
ever, that if, prior to such sale and prior to the making of a
contract for such a sale, the Railroad should tender full payment
of the total unpaid balance of the indebtedness in respect of the
Purchase Price of the Equipment, together with interest thereon
acerued and unpaid and all other payments due under this
Agreement as well as expenses of the Vendor in retaking pos-
session of, removing, storing, holding and preparing the Equip-
ment for, and otherwise arranging for, the sale and the Vendor’s
reasonable attorneys’ fees, then in that event absolute right to
the possession of, title to and property in the Equipment shall
pass to and vest in the Railroad. The proceeds of such a sale,
less the attorneys’ fees and any other expenses incurred by the
Vendor in retaking possession of, removing, storing, holding,
preparing for sale and selling the Equipment, shall be credited
on the amount due to the Vendor under the provisions of this
Agreement.

Any sale hereunder may be held or conducted at such place
or places and at such time or times as the Vendor may specify,
in one lot and as an entirety or in separate lots and without
the necessity of gathering at the place of sale the property to be
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sold, and in general in such manner as the Vendor may deter-
mine. The Railroad shall be given written notice of such a sale
not less than ten days prior thereto, by telegram or registered
mail addressed to the Railroad as provided in Article 22 hereof.
If the sale shall be a private sale, it shall be subject to the right
of the Railroad to purchase or provide a purchaser, within ten
days after notice of the proposed sale price, at the same price
offered by the intending purchaser or a better price. The Vendor
or the Railroad may bid for and become the purchaser of the
Equipment, or any unit thereof, so offered for sale. In the event
that the Vendor shall be the purchaser thereof, it shall not be
accountable to the Railroad (except to the extent of surplus
money received as hereinafter provided in this Article 17),
and in payment of the purchase price therefor the Vendor shall
be entitled to have credited on account thereof all sums due to
the Vendor from the Railroad hereunder.

Each and every power and remedy hereby specifically given
to the Vendor shall be in addition to every other power and
remedy hereby specifically given or now or hereafter existing
at law or in equity, and each and every power and remedy may
be exercised from time to time and simultaneously and as often
and in such order as may be deemed expedient by the Vendor.
All such powers and remedies shall be cumulative, and the
exercise of one shall not be deemed a waiver of the right to
exercise any other.

If, after applying all sums of money realized by the Vendor
under the remedies herein provided, there shall remain any
amount due to it under the provisions of this Agreement, the
Railroad shall pay the amount of the deficiency to the Vendor
upon demand, and, if the Railroad shall fail to pay the de-
ficiency, the Vendor may bring suit therefor and shall be entitled
to recover a judgment therefor against the Railroad. If, after
applying as aforesaid all sums realized by the Vendor, there
shall remain a surplus in the possession of the Vendor, the
surplus shall be paid to the Railroad, unless the Vendor shall
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have received written notification of demand for the satisfaction
of indebtedness secured by any subordinate security interest in
the Equipment before the surplus shall have been paid to
the Railroad.

The Railroad will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its remedies
under the terms of this Agreement. In the event that the Vendor
shall bring suit to enforce any of its rights hereunder and shall
be entitled to judgment, then the Vendor may recover the
reasonable expenses of that suit, including attorneys’ fees, and
the amount thereof shall be included in said judgment.

The foregoing provisions of this Article 17 are subject
to all mandatory legal requirements in force at the time and
applicable thereto.

ArTicLE 18. Applicable State Laws. Any provision of this
Agreement prohibited by any applicable law of any state, or
which by any applicable law of any state would convert this
Agreement into any instrument other than an agreement of con-
ditional sale, shall as to that state be ineffective, without mod:i-
fying the remaining provisions of this Agreement. Where, how-
ever, the conflicting provisions of any applicable state law may
be waived, they are hereby waived by the Railroad to the full
extent permitted by law, to the end that this Agreement shall be
deemed to be an agreement of conditional sale and enforced
as such.

Except as otherwise provided in this Agreement, the Rail-
road, to the full extent permitted by law, hereby waives all
statutory or other legal requirements for any notice of any kind,
notice of intention to take possession of or to sell or lease the
Equipment, or any unit thereof, and any other requirements
as to the time, place and terms of sale or lease thereof, any other
requirements with respect to the enforcement of the Vendor’s
rights hereunder and any and all rights of redemption.
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ARrrTICLE 19. Ezxtension not a Waiver. No delay or omission
in the exercise of any power or remedy provided herein or other-
wise available to the Vendor shall impair or affect the Vendor’s
right thereafter to exercise that power or remedy. Any extension
of time for payment hereunder or other indulgence duly granted
to the Railroad shall not otherwise alter or affect the Vendor’s
rights or the obligations of the Railroad hereunder. The Vendor’s
acceptance of any payment after it shall have become due
hereunder shall not be deemed to alter or affect the Railroad’s
obligations or the Vendor’s rights hereunder with respect to
any subsequent payments or defaults therein.

ArTticLE 20. Recording. The Railroad will cause this Agree-
ment, the first assignment hereof (a counterpart of which is
attached hereto) and any amendments or supplements hereto
and thereto to be filed and recorded with the Interstate Com-
merce Commission and otherwise as may be required by law
or reasonably requested by the Vendor for the purpose of proper
protection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement or
for the purpose of carrying out the intention of this Agreement;
and the Railroad will promptly furnish to the Vendor certificates
or other evidences of all filing and recording hereunder and an
opinion of counsel for the Railroad with respect thereto satis-
factory to the Vendor.

ArricLE 21. Payment of Expenses. The Railroad wil! pay
all reasonable costs and expenses (other than the fees and
expenses of counsel for the Manufacturer) incident to this
Agreement and the first assignment of this Agreement (including
the fees and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related hereto or thereto,
including all fees and expenses of counsel for the first assignee
of this Agreement and for any party acquiring interests in the
first assignment, and all reasonable costs and expenses in con-
nection with the transfer by any party of interests acquired in
the first assignment. For the purposes of this Article 21, if the
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first assignee is an agent, then any successor agent to that
agent shall also be considered the first assignee.

ARrTICLE 22. Notice. Any notice hereunder to a party des-
ignated below shall be deemed to be properly served if delivered
or mailed to that party at its address below:

(a) to the Railroad, at 8 North Jefferson Street,
Roanoke, Virginia 24011;

(b) to the Manufacturer, at the address specified in
Item 4 of Schedule A hereto;

(¢) to any assignee of the Vendor, at such address
as may have been furnished in writing to the Railroad
by that assignee;

or at such other address as may have been furnished in writing
by any party to the other appropriate party or parties desig-
nated above.

ARTICLE 23. Article Headings. All article headings are in-
serted for convenience only and shall not affect any construction
or interpretation of this Agreement.

ARTICLE 24. Effect and Modification of Agreement. This
Agreement, including the schedules relating hereto, exclusively
and completely states the rights and obligations of the Vendor
and the Railroad with respect to the Equipment and supersedes
all other agreements, oral or written, with respect to the Equip-
ment. No variation or modification of this Agreement and no
waiver of any of its provisions or conditions shall be valid

unless in writing and duly executed on behalf of the Vendor
and the Railroad.

ARTICLE 25. Law Governing. The terms of this Agreement
and all rights and obligations hereunder shall be governed by the
laws of the Commonwealth of Virginia; provided, however, that
the parties shall be entitled to all rights conferred by Section
20c of the Interstate Commerce Act and such additional rights
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arising out of the filing, recording or deposit hereof and of
any assignment hereof as shall be conferred by the laws of the
several jurisdictions in which this Agreement or any assignment
hereof shall be filed, recorded or deposited. The Railrcad
warrants that its chief place of business is in the Commonwealth
of Virginia.

ARTICLE 26. Definitions. The term ‘““Vendor,” whenever
used in this Agreement, means, before any assignment of any of
its rights hereunder, the corporation named in Item 1 of Schedule
A hereto and any successor or successors for the time being to
its manufacturing business and properties, and, after any
assignment, (a) any assignee for the time being of particular
assigned rights as regards such rights, (b) for the purposes of
the indemnifications provided in Articles 4, 13 and 14 hereof
any persons for whom any assignee is acting as agent and (c)
any assignor as regards any rights hereunder that are retained
or excluded from any assignment. The term ‘“Manufacturer”
whenever used in this Agreement, means, both before and
after any assignment, the corporation named in Item 1 of Sched-
ule A hereto and any successor or successors for the time being
to its manufacturing business and properties.

ArtICLE 27. Ezecution. This Agreement, which is dated
for convenience as of April 1, 1971, may be executed in any
number of counterparts, each of which shall be deemed to be
an original, and such counterparts together shall constitute a
single instrument. The actual date or dates of execution hereof
by the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.
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In Wirness WHEREOF, the Manufacturer and the Railroad
have caused this instrument to be signed and acknowledged
by their proper officers or officials and their respective corporate
seals to be hereunto affixed and duly attested, as of the day and
year first above written.

ACF INDUSTRIES, INCORPORATED

By M%va

Vice President

Assmtant Secr¢far

NorroLk AND WESTERN Rammway Company

ByW

Assistant Vice President—Findnce

Secretary

AT§% %M}___ﬁ
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STATE oF NEW YORK }
ss

County oF NEw YORK

On this ]OI"'day of April, 1971, before me personally
appeared W. W. WILSON  to me personally known, who,
being by me duly sworn, says that he is a Vice President of ACF
Industries, Incorporated, that one of the seals affixed to the fcre-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
by him on this date was the free act and deed of said corpo-

ration.
(Yaxbi;v+4wéé ;ﬁa4LaAgc14L

Notary Public

CATHERINE  LENEHAN

Notary Public, State of New York
) N'o: 31-2308550
Qualified in riow York County

Commission Expires March 30, 1973

COMMONWEALTH OF VIRGINIA }
S8

City or ROANOKE

On this/ 7'?1(1ay of April, 1971, before me personally
appeared C. B. Deibel, to me personally known, who, bzing
by me duly sworn, says that he is Assistant Vice President—
Finance of Norfolk and Western Railway Company, that one
of the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the

foregoing instrument by him on this date was the free act and
deed of said corporation.

7

[
/" Notary Public /

¢
o
el

i
H

[

1 1273
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SCHEDULE A—ACF INDUSTRIES, INCORPORATED

Ttem 1:

Ttem 2:

ITtem 3:

Ttem 4:

Item 5:

ACF Industries, Incorporated, a New Jersey corpo-
ration.

Deferred Purchase Price: $1,680,000.

For the purpose of making settlement, the Equipment
may constitute a single Group or be divided into Groups
of units of the Equipment delivered to and accepted
by the Railroad hereunder, each Group to consist of
such number of units as shall be determined by mu-
tual agreement of the Railroad and the Manufacturer.

750 Third Avenue, New York, New York 10017.
Attention: Assistant Secretary.

The Conditional Sale Agreements dated as of April
1, 1971, between the Railroad and General Electric
Company, General Motors Corporation (Electro-
Motive Division), and Messrs. Allen R. Bradley and
John A. Zerbe, respectively.
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AGREEMENT AND ASSIGNMENT dated as of April
1, 1971 (hereinafter called this Assignment), between the cor-
poration first named in the testimonium below (hereinafter
called the Manufacturer) and Tue First PENNSYLVANIA
Banking ANpD Trust Company, a Pennsylvania corporation
(hereinafter called the Agent), acting as agent for the investors
(hereinafter called the Investors) whose names appear in Sched-
ule A to an Agency Agreement dated as of April 1, 1971 (here-
mafter called the Agency Agreement), a copy of which has
been delivered to the Manufacturer.

The Manufacturer and Norfolk and Western Railway
Company, a Virginia corporation (hereinafter called the Rail-
road), have entered into a Conditional Sale Agreement dated
as of April 1, 1971 (hereinafter called the Conditional Sale
Agreement), covering the construction, sale and delivery, on
the conditions therein set forth, by the Manufacturer and the
purchase by the Railroad of the railroad equipment described in
Schedule B to the Conditional Sale Agreement (hereinaiter,
together with additional and/or substitution equipment and
replacement equipment acquired pursuant to the third para-
graph of Article 2 and Article 7 of the Conditional Sale Agree-
ment, respectively, called the Equipment).

Now, THEREFORE, in consideration of the mutual promises,
covenants and agreements hereinafter set forth and the sum
of $1 paid by the Agent to the Manufacturer, the receipt. of
which is hereby acknowledged, the parties hereto hereby agree
as follows:

SectionN 1. The Manufacturer hereby assigns, transfers and
sets over unto the Agent, its successors and assigns:

(a) all the right, title and interest of the Manufacturer
in and to each unit of the Equipment when and as severally
delivered and accepted and upon payment by the Agent
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to the Manufacturer of the amounts required to be paid
under Section 5 hereof on the Closing Date (as defined in
the Conditional Sale Agreement) with respect thereto;

(b) all the right, title and interest of the Manufacturer
in and to the Conditional Sale Agreement (except the right
to construct and deliver the Equipment and the right to
receive the payments specified in the third paragraph of
Article 2 thereof, in subparagraphs (a) and (b) of the third
paragraph of Article 3 thereof, in the last paragraph of
Article 7 thereof and in the last paragraph of Article 15
thereof and reimbursement for taxes paid or incurred by
the Manufacturer as provided in Article 4 thereof) and in
and to any and all amounts which may be or become due
or owing to the Manufacturer under the Conditional Sale
Agreement on account of the indebtedness in respect of the
Purchase Price (as defined in the Conditional Sale Agree-
ment) of the Equipment and interest thereon, and in and
to any other sums becoming due from the Railroad under
the Conditional Sale Agreement, other than those here-
inabove excluded; and

(c) except as limited above in subparagraph (b) here-
of, all the Manufacturer’s rights, powers, privileges and
remedies under the Conditional Sale Agreement;

without any recourse, however, against the Manufacturer for or
on account of the failure of the Railroad to make any of the pay-
ments provided for in, or otherwise to comply with, any of the
provisions of the Conditional Sale Agreement; provided, how-
ever, that this Assignment shall not subject the Agent to, or
transfer, or pass, or in any way affect or modify, the obligations
of the Manufacturer to deliver the Equipment in accordance
with the Conditional Sale Agreement or with respect to its
warranties and indemnities contained in Articles 13 and 14
of the Conditional Sale Agreement or relieve the Railroad from
its obligations to the Manufacturer under Articles 2, 4, 7, 13,
14 and 15 and under subparagraphs (a) and (b) of the third
paragraph of Article 3 of the Conditional Sale Agreement, it
being understood and agreed that, notwithstanding this Assign-
ment or any subsequent assignment pursuant to the provisions
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of the Manufacturer under the Conditional Sale Agreement
shall vest by reason of this Assignment or of successive assign-
ments.

The foregoing indemnification provisions are conditioned
upon (a) the Agent’s giving notice to the Manufacturer of any
suit, proceeding or action by the Agent herein described, and
promptly moving or taking other appropriate action, on the
basis of Article 15 of the Conditional Sale Agreement, to strike
any defense, setoff, counterclaim or recoupment asserted by
the Railroad therein, and (b), if the court or other body having
jurisdiction in such a suit, proceeding or action denies said motion
or other action and accepts the defense, setoff, counterclaim
or recoupment as a triable issue in said suit, proceeding or
action, the Agent’s promptly notifying the Manufacturer of
the defense, setoff, counterclaim or recoupment asserted by
the Railroad and giving the Manufacturer the right, at the
Manufacturer’s expense, to compromise, settle or defend against
the defense, setoff, counterclaim or recoupment.

Except in cases of designs specified by the Railroad and not
developed or purported to be developed by the Manufacturer,
and articles and materials specified by the Railroad and not
manufactured by the Manufacturer, the Manufacturer agrees to
indemnify, protect and hold harmless the Agent from and
against any and all Liability, claims, demands, costs, charges and
expenses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against the Agent or its
assigns because of the use in or about the Equipment, or any unit
thereof, of any design, article or material infringing or claimed to
infringe on any patent or other right.

SectionN 3. The Manufacturer will cause to be plainly, dis-
tinctly, permanently and conspicuously marked in stencil on
both sides of each unit of the Equipment, prior to the time of
delivery thereof to the Railroad, in letters not less than one inch
in height, the following legend:

OWNED BY A BANK or TrUsT CoMPANY UNDER A
SEcURITY AGREEMENT FiLED UNDER INTERSTATE
CoMMERCE AcT, SECTION 20c.
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SectioN 4. Upon request of the Agent, its successors and
assigns, the Manufacturer will execute any and all instruments
which may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument evi-
dencing any interest of the Manufacturer therein or in the
Equipment.

SeEcTiION 5. Subject to the condition contained in the
fifth paragraph of this Section 5, if the Agent shall at any time
receive from the Railroad in respect of the Conditional Sale
Agreement a copy of a Final Statement (as defined in sub-
paragraph (b) of the third paragraph of Article 3 of the Con-
ditional Sale Agreement) showing that the Final Purchase
Price (as defined in said subparagraph (b)) of all Groups of
units of the Equipment delivered under the Conditional Sale
Agreement exceeds the Aggregate Invoiced Price (as defined
in subparagraph (a) of said third paragraph) of said units of
the Equipment but is less than the Deferred Purchase Price
(as defined in said subparagraph (a)) of all units of the Equip-
ment, the Agent forthwith shall pay to the Manufacturer the
amount of such excess.

The Agent shall, subject to the condition contained in the
fifth paragraph of this Section 5, pay to the Manufacturer, on
each Closing Date fixed as provided in said Article 8 occurring
on or before April 1, 1972, with respect to a Group of units
of the Equipment, that portion of the Invoiced Price (as defined
in said Article 8) of the Group payable by the Railroad to the
Manufacturer pursuant to subparagraph (c) of the third para-
graph of said Article 3, provided that on or before that Closing
Date there shall have been delivered to the Agent, as provided
in Article 15 of the Conditional Sale Agreement, the following
documents, in such number of counterparts or copies as may
reasonably be requested, in form and substance satisfactory
to it and to its special counsel hereinafter mentioned:

(a) Bill of sale from the Manufacturer to the Agent
transferring to the Agent, for the benefit of the Investors,
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title to the units of the Equipment in said Group and
warranting to the Agent and to the Railroad that at the
time of delivery of said units to the Railroad under the
Conditional Sale Agreement the Manufacturer had legal title
to, and good and lawful right to sell, said units and that
title to said units was free of all claims, liens or encum-
brances of any nature except only as are contemplated in
the Conditional Sale Agreement;

(b) Certificate of acceptance signed by an authorized
representative of the Railroad stating that the units of the
Equipment in said Group have been delivered to the Rail-
road and inspected and accepted on behalf of the Railroad
and further stating that there was plainly, distinctly,
permanently and conspicuously marked in stencil on both
sides of each of said units at the time of its acceptance, in
letters not less than one inch in height, the following legend:

OwNED BY A BANK OrR TrUsT CoMPANY UNDER A
SEcURITY AGREEMENT FILED UNDER INTERSTATE
CoMMERCE AcTt, SECTION 20C.

(c) Invoice of the Manufacturer for the units of the
Equipment in said Group, with a certification by the
Railroad endorsed thereon as to the correctness of the
price of such units stated therein;

(d) Opinion of Messrs. Kelley Drye Warren Clark
Carr & Ellis, who are acting as special counsel for the
Agent and for the Investors, dated as of the Closing Date,
stating that (i) the Agency Agreement has been duly
authorized, executed and delivered by, and is a legal, valid
and binding instrument of, each of the parties thereto and
is enforceable in accordance with its terms, (ii) the Con-
ditional Sale Agreement and this Assignment have been
duly authorized, executed and delivered by, and are legal,
valid and binding instruments of, the respective partics
thereto and hereto and are enforceable in accordance with
their terms, (iii) the Agent is vested with all the rights,
titles, interests, powers, privileges and remedies purported
to be assigned to it by this Assignment, (iv) title to the
units of the Equipment in said Group is validly vested in
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the Agent and the units, at the time of delivery thereof
to the Railroad under the Conditional Sale Agreement,
were free of all claims, liens and encumbrances except
only as are contemplated in the Conditional Sale Agree-
ment, (v) no approval of the Interstate Commerce Com-
mission or any other governmental authority is neces-
sary for the execution and delivery of the Conditional
Sale Agreement or this Assignment, (vi) the Conditional
Sale Agreement and this Assignment have been duly filed
and recorded with the Interstate Commerce Commission
and no other filing or recordation is necessary for the pro-
tection of the rights of the Agent in the United States of
America, and the Conditional Sale Agreement and this
Assignment have been deposited with the Registrar General
of Canada (with provision being made for publication of
notice of such deposit) and filed with the Department of
Financial and Commercial Affairs, Companies Branch,
of Ontario, Canada, and that no other filing or recordation
is necessary for the protection of the rights of the Agent in
Canada and (vii) registration of the Conditional Sale Agree-
ment or this Assignment, or of interests acquired therein or
herein, or of the Certificates of Interest (as defined in the
Agency Agreement), under the circumstances contemplated
by the Agency Agreement, is not required under the
Securities Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under the
Trust Indenture Act of 1939, as amended;

(e) Opinion of counsel for the Railroad to the effect set
forth in clauses (iv), (v) and (vi) of subparagraph (d) of this
paragraph, and stating that (i) the Railroad is a duly organ-
ized and existing corporation in good standing under the
laws of the Commonwealth of Virginia (the state of its in-
corporation) and has the power and authority to own its
properties and to carry on its business as now conducted, (ii)
the Conditional Sale Agreement has been duly authorized,
executed and delivered on behalf of the Railroad and is a
legal, valid and binding instrument enforceable in accord-
ance with its terms, (iii) the execution and delivery of the
Agency Agreement and the Conditional Sale Agreement, and
the consummation and fulfillment of the transactions con-
templated therein, will not conflict with, result in a breach
of, or constitute a default under, the Charter and Bylaws of
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the Railroad, any action of the Board of Directors of the
Railroad authorized under said Charter and Bylaws, any of
the terms, conditions or provisions of any law, regulation,
order, writ, injunction, decree of any court or other govern-
mental instrumentality or of any agreement or instrument
to which the Railroad is now a party and (iv) subject to
the due authorization, execution and delivery of this
Assignment by the respective parties hereto, this Assign-
ment is a legal, valid and binding instrument enforceable in
accordance with its terms; and

(f) Opinion of counsel for the Manufacturer to the
effect set forth in clauses (iii) and (iv) of subparagraph
(d) of this paragraph, and stating that (i) the Manufacturer
is a duly organized and existing corporation in good stand-
ing under the laws of the state of its incorporation and (ii)
the Conditional Sale Agreement and this Assignment
have been duly authorized, executed, and delivered by
the Manufacturer and, assuming due authorization, exe-
cution and delivery thereof, by the Railroad and the
Agent, respectively, are legal, valid and binding instru-
ments enforceable in accordance with their terms.

Any opinion delivered hereunder on or after the first Date
of Deposit (as defined in the Agency Agreement) may state that
counsel signing such opinion reaffirms any statement contained
in any opinion of the same counsel theretofore or then being
delivered pursuant to the Agency Agreement without repeating
the substance of such earlier opinion. In giving the opinions
specified in subparagraphs (d), (e¢) and (f) of the second para-
graph of this Section 5, counsel may qualify any opinion to the
effect that any agreement is a legal, valid and binding instru-
ment enforceable in accordance with its terms by a general
reference to limitations as to enforceability imposed by bank-
ruptcy, Insolvency, reorganization, moratorium or other laws
affecting the enforcement of creditors’ rights generally. In
giving the opinion specified in said subparagraph (d), counsel
may rely (a) as to the due authorization and execution of the
Agency Agreement referred to in clause (i) of said subparagraph
(d) upon the representation of each of the parties to the Agency
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Agreement contained in Section 5 of Article 4 thereof, (b) as
to any matter governed by the law of any jurisdiction other
than New York or the United States of America, upon the
opinion of counsel for the Manufacturer or counsel for the
Railroad or other counsel satisfactory to Special Counsel as to
that matter; provided, however, that Special Counsel shall
state in such an opinion that they believe that they, the Agent
and the Investors are justified in so relying.

The obligation of the Agent hereunder to make any pay-
ment to the Manufacturer as hereinabove provided is hereby
expressly conditioned upon the prior deposit by the Investors
with the Agent, pursuant to the Agency Agreement, of sufficient
funds to enable the Agent to make that payment; provided,
however, in the event of the failure of any Investor to make
timely deposit with the Agent in full of the funds required to be
deposited by it under the Agency Agreement, the Manufacturer
shall be entitled to look only to the Railroad for the payment
which would have been made from any Investors’ funds not so
deposited.

The Agent shall not be obligated to make any of the above-
mentioned payments at any time while an event of default, or
any event which with the lapse of time and/or demand provided
for in the Conditional Sale Agreement would constitute an
event of default, shall be subsisting under the Conditional Sale
Agreement.

It is understood and agreed that the Agent shall not be
required to make any payment with respect to any units of the

Equipment excluded from the Conditional Sale Agreement pursu-
ant to Article 2 or 7 thereof.

SectioN 6. The Agent may assign all or any of its rights
under the Conditional Sale Agreement, including the right to
receive any payments due or to become due to it from the Rail-
road thereunder. In the event of any such assignment any such
subsequent or successive assignee or assignees shall, to the extent
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of such assignment, enjoy all the rights and privileges and be
subject to all the obligations of the Agent hereunder.

SeEctioN 7. The Manufacturer hereby:

(a) represents and warrants to the Agent, its suc-
cessors and assigns, that the Conditional Sale Agreement
was duly authorized by it and lawfully executed and de-
livered by it for a valid consideration, that it is a valid and
existing agreement binding upon the Manufacturer aad
that it is now in force without amendment thereto; and

(b) covenants and agrees that it will from time to tirne
and at all times, at the request of the Agent or its succes-
sors or assigns, make, execute and deliver all such further
instruments of assignment, transfer and assurance and do
such further acts and things as may be necessary and
appropriate in the premises to give effect to the provisions
hereinabove set forth and more perfectly to confirm the
rights, titles and interests hereby assigned and transferred
to the Agent or intended so to be.

SectioN 8. The terms of this Assignment and all rights and
obligations hereunder shall be governed by the laws of the
Commonwealth of Virginia; provided, however, that the parties
shall be entitled to all the rights conferred by Section 20c of the
Interstate Commerce Act and such additional rights arising out
of the filing, recording or deposit of the Conditional Sale Agree-
ment and this Assignment as shall be conferred by the laws
of the several jurisdictions in which the Conditional Sale Agree-
ment and this Assignment shall be filed, recorded or deposited.

SectioN 9. This Assignment, which is dated for convenience
as of April 1, 1971, may be executed in any number of coun-
terparts, each of which shall be deemed to be an original, and
such counterparts together shall constitute a single instrument.
The actual date or dates of execution hereof by the parties hereto
1s or are, respectively, the date or dates stated in the acknowledg-
ments hereto annexed. The Agent will deliver one of such coun-
terparts to the Railroad.




12

In Wirness WHEREOF, ACF Industries, Incorporated,
and the Agent have caused this instrument to be signed and
acknowledged by their proper officers or officials and their
respective corporate seals to be hereunto affixed and duly at-
tested, as of the day and year first above written.

ACF INDusTRIES, INCORPORATED

By
Vice President
ATTEST:
/7' W
Assistant Secr«({a
TaE FirsT PENNSYLVANIA BANKING
AND TrusT CoMPANY, as Agent
By A ielooe
Vice Presiddnt >
ATTEST:

@{slarft’ggcretary
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StaTE oF NEwW YORK }
ss

County oF NEw YoRk

On this H“'day of April, 1971, before me personally
appeared W, W WILSON  to me personally known, who,
being by me duly sworn, says that he is a Vice President of ACF
Industries, Incorporated, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said cor-
poration by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument by him
on this date was the free act and deed of said corporation.

Notary A?ubhc

HERINE
Not, tary Public, Sta LENEHAN

te of New

Quatit No. 31. 23085‘"0e Yo

. uedmrsviorkc
Mmission Ex., Pires March 30011";;73

COMMONWEALTH OF PENNSYLVANIA }
SS

CouNty oF PHILADELPHIA

On this Y0t%day of April, 1971, before me personally
appeared W. M. KRAYER , to me personally known, who, being
by me duly sworn, says that he is a Vice President of The First
Pennsylvania Banking and Trust Company, that one of the seals
affixed to the foregoing instrument is the seal of said association,
that said instrument was signed and sealed on behalf of said
association by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
by him on this date was the free act and deed of said association.

// Notary Publlc

JUDITH Z. POTE

Notary Public. philadelphi
My Commission Expires

a, Phitzdclohia Co.
January 28, 1974
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Norfolk and Western Railway Company hereby acknowl-
edges due notice of the assignment made by the foregoing Agree-
ment and Assignment dated as of April 1, 1971.

NorroLk AND WESTERN RaiLway CoMpPANY

Assistant Vice President—Finathce
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